PERSONAL PROPERTY SECURITIES REGISTER

Personal Property Securities Register – A “Potential Time Bomb”
Lack of knowledge of the Personal Property Securities Act (PPSA) and the Personal Property Securities
Register (PPSR) could be a ‘time bomb’ for businesses.
Millions of dollars has already been lost by businesses that paid for an asset but had not registered that
asset on the PPSR. Whilst it’s voluntary to register, if you have a transaction that you wish to register,
you have to do so within a very tight registration time period. A business needs to be continually
reviewing transactions with:
•
debtors;
•
loans made;
•
intellectual property agreement;
•
service company arrangements;
•
location of assets such as stock; and
•
asset rental, lease or storage.
to determine whether those transactions need to be registered on the PPSR.
As one of the key criteria for making a decision on whether to register on the PPSR, businesses need to
determine their level of ‘financial tolerance’ to a potential business problem. If a registration is not made,
whilst there may be no immediate problem (indeed, there may never be a problem), there’s a possibility
that, sometime in the future, there could be an ‘insolvency event’ with a customer, borrower, hirer, lessee
or property owner where one of your assets is stored. This really is a potential ‘commercial time bomb’.
If you haven’t already done so, we recommend you contact a commercial solicitor for advice on a “Terms
of Trade” agreement and “Retention of Title” agreement that comply with the PPSA legislation. If you
had these agreements prepared prior to January 2012, the agreements probably don’t comply with the
PPSA legislation. It’s a good idea to have a due diligence review of your systems, to ensure you have the
ability to make decisions within the very tight registration time frame, if you wish to register a particular
transaction on the PPSR. Accountants, who offer business advisory services, can assist in undertaking a
due diligence review of your preparedness for the effects of the PPSA Legislation.
Businesses that need to be especially diligent, relative to the PPSR requirements, include:
•
Retail
•
Restaurants
•
Hospitality
•
Trades and Contractors
•
Wholesale Suppliers
•
Livestock Owners
•
Farmers with crops
•
Portable Building Renters
•
Equipment Renters
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Ingredient Suppliers
Artists and Sculptors relative to paintings, works of art, sculptures, etc
Manufacturers
Farm Suppliers (suppliers of products to farms including seed, fertilisers and pest control)
Livestock Feed Suppliers
Thoroughbred Horses
Construction Businesses

When the GST was introduced, the government funded a major business education campaign.
Unfortunately, there hasn’t been a major campaign relating to the effects of the PPSA and the PPSR.
Whist the GST couldn’t send a business broke, ignorance of the PPSA and the PPSR could cause major
financial problems for a business.

Romalpa Clauses Don’t Work Anymore
Under the Personal Property Securities Act (PPSA), a “Retention of Title Clause” (Romalpa) is no longer
effective in itself against a third party claim. This means that, if you supply goods on a “Retention of
Title” basis but don’t have a signed “Terms of Trade” agreement and ‘financing statement’ that signified
that you’ve registered a ‘security interest’ on the Personal Property Securities Register (PPSR), the
supplier of the goods or service will lose out if a receiver or liquidator is appointed over the debtor and
there are insufficient funds to pay all creditors.
To be effective, “Retention of Title” agreements and “Terms of Trade” agreements need to have been
drafted after 31 January 2012, which is the date from which the PPSA commenced operations.
An experienced liquidator has made the following comment:

“As an insolvency practitioner, quite often we are faced with suppliers who have retention of title clauses
(Romalpa) in place, but are not aware of the changes in the security regime effective in January 2012.
This lack of awareness amazes me and is predominant amongst small businesses. Unfortunately the
business owner generally finds out the hard way, when faced with an insolvency practitioner who tells
them that they no longer have the title and/or ownership of goods.”
- Darren Vardy, Director, SV Partners, Specialist Accountants and Advisers
In the first instance, it’s important that small business operators have a discussion with a commercial
solicitor, to ensure the business is utilising appropriate ‘Retention of Title Clauses’ and “Terms of Trade”
that comply with the requirements of the PPSA.
It is then important to ensure an appropriate system has been introduced into the business, to monitor all
aspects of the transactions and storage of assets of the business, so the business is in a position to make
appropriate, timely decisions, as required under the PPSA, on whether the registration should be made on
the PPSR.
There are a lot of misunderstandings on this legislation. Some of them are caused by the term “personal
property”. Many people believe that ‘personal property’ is not their business’ assets. Under the PPSA,
“personal property” is “all forms of property other than real estate”, ie, “personal property” includes a
vast range of “business property”.
Registration on the PPSR is voluntary. This has led many people to believe that it’s not necessary to give
consideration to registering transactions on the PPSR. Unfortunately, that assumption is very wrong.
Failure to register a significant transaction has the potential to financially ruin a business.
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Do You Have A PPSR System?
Some people believe the only time they have to worry about the PPSA is when they sell their business, to
ensure that any items which have been registered on the PPSR have been withdrawn. If only this were
true!
There’s a whole range of actions that need to be taken by most businesses, to ensure the business is able
to survive intact, well before you consider selling your business.
The personal property issues that should be closely examined in a due diligence review, which an
accountant, offering business advisory services, could undertake for you, include:
•
Review of the treatment of stock – if your business supplies stock to a retailer, registration on the
PPSR needs to be made before the stock is delivered to the retailer, if you are going to avail yourself
of the protection the PPSR offers.
•
Livestock – protection is available for when livestock is on agistment.
•
Suppliers of fertilisers, seeds, pest control, etc, to farmers for their crops, can obtain some protection
with the PPSR.
•
Goods supplied by the business – registration has to be completed within 15 days if you want full
protection.
•
Artists’ works, including paintings, sculptures and other works of art, normally placed at a gallery on
a consignment basis, can be protected.
•
Plant, equipment and construction equipment that is temporarily located on someone else’s property
can cause significant problems, unless the procedures under the PPSA have been followed.
•
Leases, both for motor vehicles, boats, aircraft and other property can be protected by registration
on the PPSR.
•
Other physical personal property also needs to be closely examined.
Personal property that you might not have considered, relative to this type of legislation, includes:
•
Licences
•
Trademarks
•
Intellectual property
•
Loans
•
Assets held in trust by other people
•
Service entity arrangements
•
Other personal property
An adequate system must be in place, to ensure you are protected under this legislation.
When the government of the day introduced this legislation, it obviously assumed that every business
person would study the legislation, understand how it worked and lodge the required registrations, to
protect their interest. In theory, this works fine. However, in practice, the amalgamation of 60 Acts,
from Commonwealth to State and Territories, has caused a lot of confusion. We believe this can only be
overcome through a methodical approach to conducting an individual due diligence review for each of our
client’s business.

Professional Advice
If you are interested in any of the work discussed in this article being undertaken, we invite you to visit
www.esssmallbusiness.com.au to utilise the “Find an Accountant/Adviser”. Simply enter in your postcode
and the Find an Accountant/Adviser directory will identify accountants located in or near your postcode,
who are able to supply a range of business advisory services, including the types of services mentioned in
this article.

